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| - GENERAL COMMENTS

Article 2 of the CBD defines “biological resources’ including “genetic resources, organisms or spénereof,
populations, or any other biotic component of estasms with actual or potential use or value for hoity”. “Genetic
material” is defined as “any material of plant, raal, microbial or other origin containing functidnanits of heredity”,

while “genetic resources” are defined as “genetitarial of actual or potential value”.

Following from these definitions genetic resouraes a subset of biological resources and genettemah As such, all
biological resources could contain a genetic resmuWWhat distinguishes genetic resources is ttey #re material of
plant, animal, microbial or other origin containifnctional units of heredity of actual or potehtialue. In this regard,
there seems to be a common understanding of thie®#rat they do not wish an international regtmeover biological
resources in the sense of bulk commodities, sud¢hréer.

There is a diversity of interpretation of genesaurces. Given the context of Article 15, mosthafse interpretations
focus on utilization whether that is the “intended utilizatiowf a genetic resource or typical utilization aittes that
result in capturing the real or potential valuggehetic resources

Genetic resources are used in a variety of diffeveays in different sectors. However, it is quitéfidult to establish
strict boundaries among different (economic) sectasing genetic resources as defined by the CDRrridceutical
industries, plant breeding and animal breeding assctcosmetics and perfumes companies, food primucnd
processing firms, have been identified as main uggoups. The “biotechnological sector” is morefidifit to

characterize. Some biotechnology companies areviadoin bio prospecting activities. Other bioteclogy companies
are best characterized as providers of genetiauress or genetic material for a diversity of ecomoattivities and may
thus resemble more what is commonly referred tirasrmediaries”.

Research activities must be considered with pdercattention. The research sector, including biediity research, and
research on genetic resources, plays a key rotieweloping critical knowledge for the effective ilementation of the
CBD and the achievement of its three objectiveghht respect the EU wants to underscore the emingiortance of
simplified access to genetic resources for non-cencial research while recognizing that steps tartyeidentify non-
commercial intent is important for generating cdefice and trust with providers of genetic resources

It is critical that the international ABS regimeopides the flexibility to accommodate differencaghe current or future
utilization of genetic resources in and betweeffedént user groups. If this is not achieved, thenmational ABS regime
risks preventing potential users from seeking a&desgenetic resources that fall within the scop¢he international
ABS regime. This would run counter to the CBD,dlgectives and provisions relevant to access anéfitesharing.

One important option for taking into account diffat characteristics of groups or sectors utilizgenetic resources
while disseminating best practices in ABS acrossass is the development of sectoral model cladsespotential
inclusion in Material Transfer Agreements. Suchiaml model clauses could enhance legal certamtypbth providers
and users of genetic resources and support thardiequitable sharing of benefits arising.



II. SPECIFIC COMMENTSON THE TERMS OF REFERENCE OF THE TECHNICAL EXPERT GROUP

What are the different ways of understanding biological resources, genetic resources, derivatives and products
and what are the implications of each understanding for the development of the main components of the
international regime on access and benefit-sharing, including in relation to sectoral and subsectoral activities and
in relation to commercial and non-commer cial research?

Genetic resource / biological resources

Article 2 of the CBD defines “biological resources’ including “genetic resources, organisms orspathereof,
populations, or any other biotic component of estasms with actual or potential use or value for haity”. “Genetic
material” is defined as “any material of plant, raal, microbial or other origin containing functidnanits of heredity”,
while “genetic resources” are defined as “genetatanial of actual or potential value”.

It follows that genetic resources are a subset iofobical resources and genetic material. As sualh,biological
resources could contain a genetic resource. Wistinduishes genetic resources is that they areriahté plant, animal,
microbial or other origin containing functional tsof heredity of actual or potential value.

In addition, Articles 15(1) and (2) recognise tidlity fo Parties to determine access to genetioueces while requiring
them to endeavour to facilitate access for envirentally sound uses. In addition, Article 15 (7)uiegs Parties to take
appropriate measures with the “aim of sharing fainand equitable way the results of research dexklopment and
the benefits arising from the commercial and othidisation of genetic resources with the Contnagtparty providing

such a resource...”. Article 15(6) also refers t@ntific research based on genetic resources.

The actual or potential value of genetic resouisdberefore determined by the potential for udiien, i.e. it is their use
of the functional units of heredity which will disguish them from genetic material or biologicadwarces.

Various interpretations of genetic resources hasenbput forward by commentatar§iven the context of Article 15,
most of these interpretations focus on utilisatishether that is the intendedilisation of a genetic resource or typical
utilisation activitiesthat result in capturing the real or potentialueabf genetic resources.

Derivatives and Products

The CBD does not include a definition of the terfpsoducts” nor of “derivatives” in relation to Adie 15. The terms
are used in the Bonn Guidelines in the context afMlly Agreed Terms (MAT) As such, the EU recognizes that users
and providers will determine whether and to whaeek“derivatives” or “products” will be covered tpenefit-sharing
arrangements established on mutually agreed tedisdful of Article 19(2), the EU maintains that “deatives” or
“products” should remain outside the scope of atlgittonal and more specified international obligas established by
an international ABS regime.

Implications for (a) sectoral approaches and (Imm@ncial/non-commercial research

As fas as the definition of genetic resources amecerned, it will be necessary to examine how gerresources are
used within different sectors. In focusing on sfiecises within different sectors/groups of usétrsnay be easier to
distil which activities would constitute a “utiliian of functional units of heredity” of geneticseurces, as compared to
the use of biological resources as a commodity.

As regards research on genetic resources, distihing between non-commercial research and othearels activities
seems to present similar issues. The differencensde lie at the purposef the research activity, rather than in the
character of the research activity as such. In veéuhis, there may be a need to closely examing &ocess is granted
for the two activities and the nature of the bengfiaring, rather than the inclusion of the acyivifithin the international
regime as such. It is therefore necessary to iffeptiactical and meaningful steps for distinguighimon-commercial
research from other, including commercial, usegeaietic resources and for ensuring that simpliiedess procedures
for non-commercial research are established bunaeilbe abused.

! Medagilia and Silva, “Addressing the Problemg\ofess: Protecting Sources, While Giving Users

Certainty”, IUCN EPLP 67/1 discusses these integti@ns in more depth.
2 Bonn Guidelines, paragraphs 36 and 44(f)(i)



As far as derivatives and products are concerrtegket should be addressed in the context of mutagitged terms.
Providers and users negotiating mutually agreeshgemight benefit from loosely identified “typicatierivatives and
products arising from different sectoral activitidswould also raise the level of information daaie to providers of
genetic resources and thereby support levellingthging field in negotiations on mutually agreedns.

As regards steps to distinguish between non-comialgesearch and other research activities, disensshould include
the following points : the appropriate classificatiof research depending on its varying form anptailve; steps to
ensure that obligations are passed on to subsegsers (see i.a. example of the International Pithange Network
IPEN Annex 6 or the Standard Material Transfer Agnent under the International Treaty on Plant GerR¢sources
for Food and Agriculture); steps that address ptdeichanges in intent by non-commercial usersjuidiag through
identification of clear reference points for chasgeintent, among other.

I dentify and describe sector specific characteristics of access and benefit-sharing arrangements and to identify the
differences, if any, between approachesin sectors

This section provides an overview of the main cbemastics, different forms of utilization, as wedb different ABS
arrangements of a selected number of sectors,gakio account the following three questions raigedhe terms of
references of the technical expert group:

o0 Identification of stakeholders dealing with genetisources and their main industrial charactesstic

o Identification of different forms of utilization ofienetic resources in relation to sectoral and extbsal
activities in the context of Article 15, paragraphof the Convention;

o Identification and description of sector specifttacacteristics of access and benefit-sharing aemegts and
to identify the differences, if any, between apptoes in sectors;

1. Pharmaceutical industry

Purpose and main char acteristics:

Production and marketing of medicinal products

The pharmaceutical sector is characterised by at gligersity of products/drugs, technologies andkess. A significat
part of the pharmaceutical sector’s turnover iested in research and development (R&D). In therésts of reducing
research investments and product development tineepharmaceutical industry relyies heavily onhhigchnologies,
such as combinatorial chemistry and computer-baked design, based on pre-processed electronic rdétter than
plant material or similar.

Main for ms of utilization of genetic resour ces:

To meet an increasing demand for new products toead a range of ilinesses, the pharmaceuticabtngis one of the
most research intensive industries in the worldnéie resources have been an important componetitabfresearch
work. This research work can be characterised m plvases: drug discovery and drug development. f&eresources
contribute in a range of ways to drug discovery.

In the Holm-Muller, Richerzhagen and Tauber stutlysers of genetic resources in Germany, the phegatical sector
responses indicated that the majority of its usasgenetic resources were for development for ntatike products,
followed by research and development for intermsdfairposes and research purposes3.

Typical acquisitions of genetic resour ces:

The sector organization is characterised by matgdrtnerships with small and medium-sized biotetdgy companies.
These companies play a leading role in the idexatifon of active ingredients. Pharmaceutical congmget access to

% Holm-Muller, Richerzhagen and Tauber, “Users oh&ie Resources in Germany. Awareness, participatio
and Positions regarding the Convention on Biolddigersity”, BfN-Skripten 126, 2005, p. 96.



genetic material through this type of partnershid aertain collaborations with research in provideuntries, and more
particularly those related to ex-situ collections.

Few pharmaceutical companies engage in bioprospgeétctivities in provider countries for the acqtiesi of in-situ
genetic resource/material. In those cases wherenpateutical companies undertake in-situ bioprospgcactivities,
there seems to be an increasing use of local pamsétutions that take on responsibility for oisiag the required
approvals and permits. This is one element of amessing use of partnerships to gain and secural kegcess in
accordance with national legal requirements. THesg term partnerships with bodies in provider coies seem to
provide a more stable framework for access andfiiestering arrangements4.

In terms of benefit sharing, a package of moneteany non-monetary benefits is standard practice5masy agreements
are confidential, it is difficult to provide an agate guide for monetary benefits. Many will invelvoyalty payments,
combined with certain milestones payments. Non-rtemyebenefits could include capacity building iretform of
information sharing, training as well as estabhighiand developing scientific and technical faabtiin provider
countries. These capacity building benefits oftemmf part of partnership arrangements.

In practice it can be noted that there is littlenstardisation of transactions. The industry is abirised by a web of
agreements rather than just one agreement, asawéticreasing use of phased agreements. In thess,dhere may be
an initial research agreement, which is followed dyommercial agreement where the research indigadéential

products. In this way, the potential benefits cemiore realistically agreed in light of advancefbimation on potential
for development.

There is increasing evidence of pharmaceuticalstigunterest and engagement in ABS issues. In 2086nternational
Federation of Pharmaceutical Manufactures and Aasons (IFMPA) agreed “Guidelines for IFPMA membeon

access to genetic resources and equitable shafibgnefits arising out of their utilisation”6. TH@&uideline’s objective
refers to supporting a positive approach to CBDlengentation, while providing an outline of indusbgst practice.

2. Biotechnology

Purpose and main char acteristics:

Biotechnology is a cross-sectoral technology primgdools and solutions in various fields of resdaas well as for the
improvement of processes to be used by varioussiniés, e.g. pharmaceutical and seed industriesi@t common
partners, but also used in a wider context suctthesmical engineering, information technology or iemwmental
remediation

The biotechnology sector is characterized by itset of activities, thus acting both as a user anavider of genetic
resources. Biotechnology industries span a rangseofors but are important features within the pteareutical and
agricultural sectors.

Main for ms of utilization of genetic resour ces:

The pharmaceutical industry contains the largegtnsst of biotechnology and its techniques are msirgly used in the
research procedures describe above. The secogestasegment of biotechnology is found in the agtical sector.

Biotechnology is speeding up the process of botigdievelopment and development of new varietiesrops and

breeds. In the seed industry, e.g. biotechnologcesses are applied to improve plants, in partictla major crop

varieties. In particular, they are used for theuaate selection and delivery of desired charadtesisto transfer genes
from one species to another, to remove undesirabéFacteristics, such as allergenic and toxic camgs, and to
produce varieties, e.g. with better performance emtanced environmental adaptation.

Biotechnology companies are largely involved in tievelopment of products and processes in a vaoiesub sectors,
including chemicals, pulp and paper, textiles, foaghvironmental technologies (e.g. disposal of wasind
bioremediation) and energy. The industry is heavéljant of the use of enzymes, many of which ageved from
micro-organisms, in order to catalyse and speediajpgical processes. For example, in environmetgahnologies,

* See in particular, Sarah Laird and Rachel WynhertAccess and benefit sharing arrangements istiex
sectors”, UNEP/CBD/WG-ABS/6/INF/4/Rev 1, p. 30ragraph 16

® Sarah Laird and Rachel Wynberg , “Access and litestedring arrangements in existing sectors”, p. 23
®See http://www.ifpma.org/lssues/CBD



bioremediation systems are based on the degradatioctions of micro-organisms7. In particular, thelnas been
increasing interest within the biotechnology indush micro-organisms for extreme environmentsttey may provide
novel and valuable characteristics that can wititstaeat or cold or toxic environments, which canubised within
industrial processes. As such, this sector isyikelcontinue to rely on genetic resources foundiin, on farm as well as
material in existing collections.8.

Typical acquisition of genetic r esour ces:

Biotechnology industries acquire their genetic tases from ex-situ sources and intermediaries lggtes, gene banks,
certified centres). Some rare exceptions engagatinactivities. Given the diversity within thiscter, there is again
little standardisation of transactions and multifdems of arrangements and contracts.

The establishment of partnerships is one way afraying transactions within this sector, with botbnetary and non-
monetary benefit sharing provisions. For examphe, Novozymes and Derversa agreement with the Kehyadlife
Service and International Centre for Insect Phygjgl and Ecology includes running royalties on amynmercial
product developed (the rate of which is confiddhtiglus an upfront payment, a lump sum for thetsad collection and
laboratory work and milestone payments, as wekstablishment of a microbial discovery laboratang,amaterials for
screening and training9. In terms of royalties, rdaand Wynberg indicate the range of royalty paymmeior the
industrial enzyme sector is lower than for the pheceutical given its lower profit margin approximigt0.5-2%10.

3. Agricultural sector

a. Plant Genetic Resources for Food and Agriculture (PGRFA, incl. Plant
Breeding Sector and Horticulture)

Companies involved in the production of new vaestdf plants are directly concerned by the useeoktc resources.
An important part of the R&D in this sector is fived jointly by public research and private investits. The seed
sector is mainly dependant @m-situ collections. A great part of the genetic matergalcquired via intermediaries,
through gene banks and botanic gardens or/and uk&ig own collections. Some companies have unBertacertain
bio-prospecting activities in developing countriesorder to obtain wild genetic resources. But ghiessitu activities in
provider countries are marginal compared to thé oéshe plant breeding activity. Plant breedingustry consists in
general of multiple of crosses of pre-existing gtigs which themselves have been by using diffegentic resources.
Thus, it is difficult to make a distinction betweéme initial genetic resource and the final newietsr In the whole
process to obtain of a new variety, the breedeusisig different sources of genetic resources, ngpkinvirtually
impossible to identify the precise contributioneafch of them.

The plant breeding industry is characterized by faecess for breeding purpose to any improved amiggied material.
It established rules for benefit-sharing accordimghe provisions of the International Union foetRrotection of New
Varieties of Plants (UPQV).

In 2004, the FAO International Treaty on Plant GeEnBesources for Food and Agriculture (ITPGRFAggatiated in

harmony with the CBD, has entered into force ameédicommon rules for access and benefit sharinglimt genetic

resources of 64 plant species / genera of crugipbrtance for food and agriculture. Genetic resesiraf these 64 plant
species/genera which are under the management anttbcof the Contracting Parties and in the puldamain are

included into the Multilateral System establishetier the ITPGRFA. They are freely accessible fa& purpose of
utilization and conservation for training, reseaard breeding for food and agriculture with the rapéion of non-

food/feed uses. In the case of commercialisationaogfroduct incorporating plant genetic resources fémd and

agriculture (PGRFA) accessed from the Multilate3gbstem, the recipient agrees to share the new ptadth others for

further research and breeding. Where there is dition limiting further use to research and bregdamly, the recipient
must pay a percentage of the sales of any comnfisedaproduct into a common fund to support theseomation of

genetic resources and further development of aljuie!

" Ten Kate and Laird, “Commercial Uses of Biodivarsip229

8 Laird and Wynberg, “Access and benefit sharingrmgements in existing sectors” UNEP/CBD/WG-
ABS/6/INF/4/Rev 1, p. 8.

® Laird and Wynberg, “CBD Technical Series No. 38%.in Practice: Trends in Partnerships Across $gtto
p. 57.

1% aird and Wynberg, “The Commercial Use of Biodaity”, UNEP/CBD/ABS/4/INF 5, p.28.



The Governing Body of the ITPGRFA and the FAO Comssion on Genetic Resources for Food and Agricultuee
further considering access and benefit-sharingesso relation to PGRFA of plant species and gemasravell as non-
food/non-feed uses not included in the MLS underlfPGRFA.

b. Animal Genetic Resources for Food and Agriculture (AnGRFA, incl. Animal
Breeding Sector)

The EU sector of farm animal genetic resource®iy diverse:

(0]

A limited number of species are used for food agdcalture production, most of them is represerigd
many populations (breeds). Genetic variation betwkreeds is as high as within breeds; existence of
variation between individuals within breed enaldetection and genetic progress. In many circumst&anc
breeds are overlapping and cannot be clearly dissatfrom each other. In many cases the origibreéd
cannot be clearly defined. Wild relatives are altmagt used in animal breeding.

Breeds are classified as local (kept in one couaity), transboundary regional (kept in severalntaes
in one region only) and transboundary internatiquammon worldwide). Modern high input internatibna
breeds have major contribution to commercial fooatpction.

The majority of local and regional breeds are sttbfe local and/or national breeding, undertaken by
farmers or groups of farmers/cooperatives. Therirational breeds are subject to intensive selection
programmes and are developing dynamically. Thegreting programmes are usually run by breeders
associations, farmers’ co-operatives and privati(national) companies.

ANnGR are privately owned (by farmers or by breediognpanies) and are subject to private transaction
practices. AnGR kept by pastoral people might béectively owned with customary law guiding
exchange of livestock. Public gene banks are varg,rend have been established for conservation
purposes, so have no role in exchange of AnGRdirast to PGR).

A significant international trade (in the form oéreen, embryos or live animals for reproduction) is
generally limited to international breeds or comair lines. The gene flow essentially takes place
between developed countries; there is a growingomace of the flow of highly performing breedsrfro
developed to developing countries. There is culyehardly any gene flow from local breeds to
commercial breeds. The use of wild relatives iscatmegligible for farm animal genetic resources.

The current legal forms of AnGR exchanges andsaiions are the following:

(o}

The possibility to attach IPRs to new animal breedsines is limited worldwide (impossible in Eump
while poultry lines can for example be protectedtie US), but patent for biotechnological invention
based on AnGR can now be obtained almost worldwlide1

With regard to animal breeding, the flows of genetisources take the form of semen or breeding nale
sales or embryos or live animals for reproductiamppses, without any restriction on potential ferth
uses as a genetic resource (such as breedingchiate@gy inventions...) ;

Commercial trade of AnGR is subject to an establishegulatory framework (EU - zootechnical
legislation). These harmonised principles are dé®do ensure free trade of breeding animals aeit th
genetic material, sustainability of breeding prognaes and preservation of genetic resources. For
example, harmonised certificates exist for intrav@uunity trade of breeding animals, semen and engbryo
with detailed information on the origin and genatidues.

With regard to research, exchanges of AnGR are rgijecovered by classical scientific cooperation
contracts (where each party keeps the propertytsoiniputs in the project and where they share the
scientific results, publication and potential IPRS)

™ Including the EU according to the Directive 98/@/on the legal protection of biotechnological intiens.



The FAO Global Plan of Action for Animal Genetic $oairces provides a technical and operational fraonievior
assisting countries in particular in the developtm@mational strategies for the management of ahigenetic resources,
and supporting effective action in the sustainadbtensification, conservation, characterization a@wdess to AnGRs.
The FAO Commission on Genetic Resources for FoadAgriculture (CGRFA), being the most relevant forfor farm
animal genetic resources stakeholders and issuleBesses access and benefit-sharing for ANGRFAaas qf its
MyPoW .

The FAO Commission on Genetic Resources for Foatl Agriculture (CGRFA) also addresses, as partoMiyPowW
access and benefit-sharing for aquatic geneticuress for food and fisheries, forest genetic resesirand genetic
resources of micro-organisms and invertebrate$oimd and agriculture.

4, Fragrance and cosmetics

Purpose:
Marketable products for natural personal care.

Main for ms of utilization of genetic resour ces:

The natural personal care industry increasinghkseaw material for product development. GenetgBoteces are used
in relation to extraction, identification and sye#iis of new compounds. Botanicals, marine organiant vitamins

provide active compounds that can contribute tocalpcts efficacy and replace petrochemicals anthgjit ingredients.

Nevertheless, most of the fragrance and cosmaetiigsimy is based on the use of biological matena groducts, which

are exchanged according to trade rules principles.

Typical acquisition of genetic resour ces:

The “natural” characteristic of the products is ajon asset in sales. For this reason, the fragrandecosmetic sector is
dependent on reputation and image to gain markatesh Even if most of their activity is not subjdot ABS
negotiations, the fragrance and cosmetic sectdrfoadegal certainty for their activities.

As a result, the natural personal care industry lzotdnicals seems to develop business partnershipsheir suppliers
and they link the benefits more to the supply & thw materials, for example by paying premium gsiand capacity
building through job creation provision of equiprh@nd training to enhance the supply system. Adghiere is growing
evidence that some companies interest in corpardgponsibility to meet consumers growing demandsefhical
goods12. The case study of Aveda's sourcing pattifes in Western Australia for Sandalwood is a gegdmple of an
enhanced corporate responsibility partnerShip

5. Non-commercial research and other research activities

Purpose:

Biodiversity research, including research on genetsources, plays a key role in developing ciiticeowledge for the
effective implementation of the CBD and the achiaeet of its three objectives. In that respect thé Eants to
underscore the eminent importance of simplifiedeascto genetic resources for non-commercial rekegsech as
taxonomic work), while recognizing that steps teatly identify non-commercial intent is importardr fgenerating
confidence and trust with providers of genetic teses*

Main for ms of utilization of genetic resour ces:

12 For example the Union for Ethical Biotrade Verdfion Framework,
http://www.ethicalbiotrade.org/verification/verifi

13 Laird and Wynberg, “CBD Technical Series No. 38%\in Practice: Trends in Partnerships Across 3gtto
p. 75.
14 For more information on definitions on non-comai@rresearch see OECD (1994). “Main definitions

and conventions for the measurement of researclexgretimental development (R&D)”.



It is difficult to characterise “research” as amusector of genetic resources as research on gemstburces includes a
range of institutions, processes and activities.ilgvthis user sector is mainly characterized thfoitg intent, namely
not-for profit research on a genetic resource,viertaps with other commercial uses. Areas wherecoatmercial
research is untertaken are e.g. taxonomic reseahgh,development of biodiversity inventories ondiversity
assessments. It is critical to underscore the emirede of research on genetic resources with mamyoercial intent.

Discussions on the utilisation of genetic resourfs“research” should also give recognition to thgecial role of
botanical gardens — or other ex-situ collection anigations such as museums and zoos- that identiilect,
preserve/conserve and exchange genetic resourcessudh, ex-situ collection organizations make arpartant
contribution to research on genetic resources aalitate further research on genetic resourcesthgrs.

Typical acquisitions of genetic resour ces:

It has to be considered that a vast number of agidins for access to genetic resources come frosite collections
wishing to use genetic resources for non-commeriaiservation or education related purposes, sschiadiversity
inventories and ecological assessments and foeasimg taxonomic knowledge. Benefits generateddsyaommercial
research activities are almost always non-monetarg generally arise from the comparative use ofbeary of
specimens (such as taxonomic tools, phylogeniegetaéion maps and conservation assessments) amdifisiitution-
level capacity-building activities (such as teclomgy transfer, staff exchange, student supervisithtaaining courses).
Only very rarely are benefits attributable to irdival specimens. So far there are some helpfulities on compliance
of researchers/ ex situ collections and public fagdagencies in place. Non-commercial researchvities have develo-
ped policies, strategies and instruments to proP&8 implementation in user countries. The main kvoas been so far
on voluntary codes of conduct and information pglic

As regards Botanical Gardens, they have developset af principles on access to plant genetic nessuand benefit
sharing for participating institutions. These pipies state that participating institutions shosithre fairly and equitably
with the country of origin and other stakeholdettse benefits arising from the use of genetic resesirand their
derivatives (including non-monetary benefits) andmonetary benefits the case of commercialisatiorthe Common
Policy Guidelines for Participating Institutionslthe benefits set out in paragraph 9.2.2 are lgrémtussed on non-
monetary benefit sharing such as sharing of rebe@sults, access to collections, augmentationatibnal collections,
transfer of technology, training, institutional @epment and joint research and development. Howeéteéncludes

monetary benefits, such as royalties, in the cAsemmercialisation.

These instruments, i.e. the International Planthaxge Network (IPEN), the Principles on Acces&ametic Resources
and Benefit-Sharing and MOSAICC (International Caed€onduct concerning micro organisms) presentehegstems
which respond to ABS provisions and help to docuntemsparently the transfer of plant genetic reses.

What are the ranges of options and approaches for taking these different characteristics into account and that
may bring coher ence to access and benefit-sharing related practicesin different sectors?

It is critical that the international ABS regimeopides the flexibility to accommodate differencaghe current or future
utilisation of genetic resources in and betweefedit user groups. If this is not achieved, thenmational ABS regime
risks preventing potential users of genetic resesiftom seeking access to those genetic resounegdall within the

scope of the international ABS regime. This woulth counter to the CBD, its objectives and provisioalevant to
access and benefit-sharing.

One important option for taking into account diffat characteristics of groups or sectors utilisirgmetic resources
while disseminating best practices in ABS acrossass is the development of sectoral model cladsegotential

inclusion in Material Transfer Agreements (MTAs)ch optional model clauses could enhance legabicgyt for both

providers and users of genetic resources and stifpofair and equitable sharing of benefits agsirom the utilisation

of genetic resources.

They should primarily be developed through sectpratesses in a bottom-up way with the involvenodrdtakeholders.

Elements that could serve as a starting pointrfolusion in optional sectoral model clauses include

15 http://www.kew.org/conservation/agrbs-policy.pdf



Model clauses stipulating that access for non-coroiakresearch could be linked to an obligationniake the
resulting knowledge publicly availabfe

Model clauses on the settlement of dispatesing between parties of a MTA,;

Specifying notions of what constitutes an "utilieat of genetic resources the sense of Article 15.7 CBD in
specific user chains and sectors using genetiaress.

Identification of sectoral reference points tha¢ @haracteristic for research and product developrbased on
genetic resources in specific chains of users ofetie resources. E.g., identifying the typical bdary between
non-commercial and commercial research.

Specifying sectoral notions of non-monetary and etary benefit-sharing

Confidential elementsvill generally be negotiated for individual contta and do not seem to lend themselves for
inclusion in optional model clauses.

EU available studies on theissue of sectoral approaches:

Holm-Muller, Richerzhagen and Tauber. 2005. “Usd#r&enetic Resources in Germany. Awareness, jyaation and
Positions regarding the Convention on Biologicatdsity”, BfN-Skripten 126.

Sukhwani. 2008. «Caracterizacién del uso de losresss genéticos por parte de los distintos sectigda industria y la
ciencia”. Ministerio de Industria, Turismo y ComigrcOficina Espanola de Patentes.

FinaEnviro. 2006. Evaluation économique de I'usitisn des ressources génétiques en France. Rajgpbriique du
Ministere de I'Ecologie, de I'Energie, du Développent Durable et de '’Aménagement du TerritoireRiench only).
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This leaves room for properly negotiated agreamedth a different content. An MTA could, for

instance, grant exclusive access to research mbfigria limited time-span.



